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Summary

On July 9, 2020, the Trump administration proposed a rule that would give the Department of Homeland
Security (DHS) and the Department of Justice (DOJ) expansive authority to deny asylum and other
humanitarian protections! and to block and deport asylum seekers under the pretext of public health. The
rule has profound implications for access to life-saving refugee protection: for example, under its
provisions, asylum seekers who travel through countries where COVID-19 is “prevalent” or who are found
by an immigration officer or judge to be at risk of a communicable disease of public health significance,
as designated by DOJ/DHS, would be mislabeled as threats to national security and denied asylum. Under
the rule, immigration judges and DHS officers would be granted broad powers to make medical/public
health determinations about whether an asylum seeker has “symptoms consistent with” a designated
disease, “has come into contact with such a disease,” or was recently in an affected area or country.
DOJ/DHS would have authority to declare a broad list of communicable diseases threats to national
security and to determine which countries are experiencing outbreaks. The list includes treatable
conditions, such as gonorrhea, syphilis, Hansen’s disease (leprosy) and tuberculosis, and diseases which
do not present a risk of widespread public transmission. The ban would also apply to diseases declared
ongoing public health emergencies, such as the COVID-19 pandemic, and any condition officially deemed
an emergency (see full list below) — despite the fact that leading public health experts have advised
evidence-based public health measures that would allow asylum seekers to be safely processed, and
declared that a ban is not an appropriate response to people seeking life-saving asylum protection.

In addition, under the proposed rule, asylum seekers with well-founded fears of persecution - the standard
for asylum under U.S. law and treaty obligations — who are found by an immigration officer to fall under
the rule would be blocked from even applying for U.S. protection and deported to the countries they are
fleeing®.

1 In immigration court, asylum seekers found by a judge to be covered by the rule would be ineligible for asylum and
withholding of removal. The only potentially available recourse — deferral of removal under the Convention against Torture —
provides only temporary relief from deportation and protects only people who fear torture. The regulations also significantly
and unfairly elevate preliminary screening standards, automatically block people who fear persecution from requesting U.S.
protection during a full asylum hearing in immigration court and would also block the vast majority of people with genuine
fears of torture from applying for protection against return to torture in immigration court.


https://www.federalregister.gov/documents/2020/07/09/2020-14758/security-bars-and-processing
https://www.law.cornell.edu/cfr/text/42/34.2
https://www.publichealth.columbia.edu/sites/default/files/public_health_experts_letter_05.18.2020.pdf

What diseases would be included under the proposed rule?
Communicable disease of public health significance. Any of the following diseases:

(1) Communicable diseases as listed in a Presidential Executive Order, as provided under Section
361(b) of the Public Health Service Act. The current revised list of quarantinable communicable
diseases is available at http://www.cdc.gov and http://www.archives.gov/federal-register.

For example: cholera, diphtheria, plague, small pox, yellow fever, viral hemorrhagic
fevers, SARS, pandemic flu.

(2) Communicable diseases that may pose a public health emergency of international concern if it
meets one or more of the factors listed in § 34.3(d) and for which the Director has determined a threat
exists for importation into the United States, and such disease may potentially affect the health of the
American public. The determination will be made consistent with criteria established in Annex 2 of
the International Health Regulations (http://www.who.int/csr/ihr/en/), as adopted by the Fifty-Eighth
World Health Assembly in 2005, and as entered into effect in the United States in July 2007, subject to
the U.S. Government's reservation and understandings:

(i) Any of the communicable diseases for which a single case requires notification to the World
Health Organization (WHO) as an event that may constitute a public health emergency of
international concern, or

(if) Any other communicable disease the occurrence of which requires notification to the WHO as
an event that may constitute a public health emergency of international concern. HHS/CDC's
determinations will be announced by notice in the FEDERAL REGISTER.

(3) Gonorrhea.
(4) Hansen's disease, infectious.
(5) Syphilis, infectious.

(6) Tuberculosis, active.

Public Health Arguments

The World Health Organization (WHO) International Health Regulations (IHR) provide that
“international points of entry, whether by land, sea or air, provide an opportunity to apply health
measures to prevent international spread of disease.” While the WHO acknowledges that screening for
communicable diseases may be necessary in certain circumstances, the IHR stresses that countries must
treat people with respect and ensure that their basic needs and medical needs are met during any
screening or quarantine period. These screenings are intended to apply in a proportionate way to address
significant and urgent disease threats. They should not apply to treatable health conditions that pose no
or negligible risk to the public. Moreover, such measures need to be applied consistently with the
principle of non-refoulement, enshrined in international and US law, including the 1951 Refugee
Convention, which imposes an absolute prohibition on the return of individuals to places where they



https://www.who.int/ihr/publications/9789241580496/en/
https://www.unhcr.org/4d9486929.pdf
https://www.unhcr.org/en-us/1951-refugee-convention.html
https://www.unhcr.org/en-us/1951-refugee-convention.html
https://urldefense.proofpoint.com/v2/url?u=https-3A__nam02.safelinks.protection.outlook.com_-3Furl-3Dhttps-253A-252F-252Fwww.law.cornell.edu-252Ftopn-252Fpublic-5Fhealth-5Fservice-5Fact-26data-3D02-257C01-257Cpbspiegel-2540jhu.edu-257Cc66b36b97787434098ea08d8283a3b7a-257C9fa4f438b1e6473b803f86f8aedf0dec-257C0-257C0-257C637303577855129459-26sdata-3Dl3JIEAb69OFVPv3iIV7NbZ-252FR8utnyiyoL-252FbrfVZJXKI-253D-26reserved-3D0&d=DwMGaQ&c=G2MiLlal7SXE3PeSnG8W6_JBU6FcdVjSsBSbw6gcR0U&r=ZJey_qg6EkRM65MYXPxDSWC_bSIvaVX2IclvLq1rP48&m=5zaSZ7ddmjrdXUZ1qaFEl3g3wU38kSvoqY6FLJl9H2c&s=UYrD4vH0rF3giVFYHdM_K12SJmQ7HRReKYpwjMWO3E0&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__nam02.safelinks.protection.outlook.com_-3Furl-3Dhttp-253A-252F-252Fwww.cdc.gov-252F-26data-3D02-257C01-257Cpbspiegel-2540jhu.edu-257Cc66b36b97787434098ea08d8283a3b7a-257C9fa4f438b1e6473b803f86f8aedf0dec-257C0-257C0-257C637303577855139455-26sdata-3DkwjPCKGxlMTXk5mxNtdmyLwwWsoPL8kd8z26Mq56BCw-253D-26reserved-3D0&d=DwMGaQ&c=G2MiLlal7SXE3PeSnG8W6_JBU6FcdVjSsBSbw6gcR0U&r=ZJey_qg6EkRM65MYXPxDSWC_bSIvaVX2IclvLq1rP48&m=5zaSZ7ddmjrdXUZ1qaFEl3g3wU38kSvoqY6FLJl9H2c&s=2rXtwx5QSJ1R5bvfsF8tcow5XjBmDoVw_frHyEQwlt4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__nam02.safelinks.protection.outlook.com_-3Furl-3Dhttp-253A-252F-252Fwww.archives.gov-252Ffederal-2Dregister-26data-3D02-257C01-257Cpbspiegel-2540jhu.edu-257Cc66b36b97787434098ea08d8283a3b7a-257C9fa4f438b1e6473b803f86f8aedf0dec-257C0-257C0-257C637303577855149443-26sdata-3DGuLxoW7-252BFI-252FqjzglSgru3EKUK2WP3rWcQdYXjne3fWw-253D-26reserved-3D0&d=DwMGaQ&c=G2MiLlal7SXE3PeSnG8W6_JBU6FcdVjSsBSbw6gcR0U&r=ZJey_qg6EkRM65MYXPxDSWC_bSIvaVX2IclvLq1rP48&m=5zaSZ7ddmjrdXUZ1qaFEl3g3wU38kSvoqY6FLJl9H2c&s=CJRvt6-AYGP6F2rv9Tpu8Br1HVvjN7dbkvJxksZqaCI&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__nam02.safelinks.protection.outlook.com_-3Furl-3Dhttps-253A-252F-252Fwww.law.cornell.edu-252Fcfr-252Ftext-252F42-252F34.3-2523d-26data-3D02-257C01-257Cpbspiegel-2540jhu.edu-257Cc66b36b97787434098ea08d8283a3b7a-257C9fa4f438b1e6473b803f86f8aedf0dec-257C0-257C0-257C637303577855149443-26sdata-3DCM6FpHVVxjbl6sCFa-252Bh-252BenqSYbzxUp8l7MfDSbUeEm4-253D-26reserved-3D0&d=DwMGaQ&c=G2MiLlal7SXE3PeSnG8W6_JBU6FcdVjSsBSbw6gcR0U&r=ZJey_qg6EkRM65MYXPxDSWC_bSIvaVX2IclvLq1rP48&m=5zaSZ7ddmjrdXUZ1qaFEl3g3wU38kSvoqY6FLJl9H2c&s=qUS1Mo07oN0fETN4qvcbEvB3_TxWeHR3Htv-CsxwmdM&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__nam02.safelinks.protection.outlook.com_-3Furl-3Dhttps-253A-252F-252Fwww.law.cornell.edu-252Fdefinitions-252Findex.php-253Fwidth-253D840-2526height-253D800-2526iframe-253Dtrue-2526def-5Fid-253Db18329623f5d61c87c609aaca3dec108-2526term-5Foccur-253D999-2526term-5Fsrc-253DTitle-253A42-253AChapter-253AI-253ASubchapter-253AC-253APart-253A34-253A34.2-26data-3D02-257C01-257Cpbspiegel-2540jhu.edu-257Cc66b36b97787434098ea08d8283a3b7a-257C9fa4f438b1e6473b803f86f8aedf0dec-257C0-257C0-257C637303577855159441-26sdata-3DwOLp4y2j-252FIhcSnDUym0wT1PEU-252B5cFz-252BB6CcKiGiz7-252B4-253D-26reserved-3D0&d=DwMGaQ&c=G2MiLlal7SXE3PeSnG8W6_JBU6FcdVjSsBSbw6gcR0U&r=ZJey_qg6EkRM65MYXPxDSWC_bSIvaVX2IclvLq1rP48&m=5zaSZ7ddmjrdXUZ1qaFEl3g3wU38kSvoqY6FLJl9H2c&s=rO0exc_dIMQDtYykVaujS5oLHmK2TVLycYAdj919sOg&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__nam02.safelinks.protection.outlook.com_-3Furl-3Dhttp-253A-252F-252Fwww.who.int-252Fcsr-252Fihr-252Fen-252F-26data-3D02-257C01-257Cpbspiegel-2540jhu.edu-257Cc66b36b97787434098ea08d8283a3b7a-257C9fa4f438b1e6473b803f86f8aedf0dec-257C0-257C0-257C637303577855159441-26sdata-3DvElI6FAWj3FLpnPYbKdtG6bnnRg52dJLos5IKPIhUrc-253D-26reserved-3D0&d=DwMGaQ&c=G2MiLlal7SXE3PeSnG8W6_JBU6FcdVjSsBSbw6gcR0U&r=ZJey_qg6EkRM65MYXPxDSWC_bSIvaVX2IclvLq1rP48&m=5zaSZ7ddmjrdXUZ1qaFEl3g3wU38kSvoqY6FLJl9H2c&s=vXucI8hVyuFcWJ_GfQYcnguLpT8UconNzRAwC1_1lLw&e=

may face persecution or torture. A blanket ban on asylum seekers violates the U.S. government’s
domestic and international legal obligations to uphold the right to seek asylum. While states may use
health measures such as testing or quarantine, as needed, UNHCR has clearly stated in its legal guidance
that “such measures may not result in denying [asylum seekers] an effective opportunity to seek asylum
or result in refoulement.”

The proposed rule is not based on public health evidence or best practice and is likely to be detrimental to
public health and the health of those seeking asylum.

The rule:

1. Issweeping in scope and would apply to people who present no — or negligible — risk to public
health. This includes individuals who have never been infected with any of the targeted diseases
but have “symptoms consistent with” a designated disease, have “come into contact with such a
disease,” or were recently in an affected area; and individuals who may have had an infection in
the past but been subsequently treated or cured. Perversely, it would apply to individuals who have
been present in the United States and who are exposed to or infected by a disease such as COVID-
19 while awaiting asylum proceedings in the United States, even if this was due to state negligence,
maltreatment or conditions of detention. It could even apply to asylum-seeker health workers who
are exposed to COVID-19 or other designated diseases in the course of their professional duties.

2. The rule discriminates against asylum seekers on the basis of immigration status, countries
in which the person has lived or traveled and other attributes, rather than actual disease
status. The rule does not require confirmation that an asylum seeker has a disease covered by the
rule for that individual to be denied asylum and deported. It is notable that the rule does not apply
to tourists, students, or business travelers from the United States even if they were infected by a
disease covered by the regulation. In 2017, CDC/HHS recognized the principle of non-
discrimination and explicitly rejected suggestions that quarantine provisions be applied based on
immigration status, stating that public health officials should “apply communicable disease control
and prevention measures uniformly to all individuals in the United States, regardless of citizenship
... or country of residency.” (82 FR 6894 (2017)).

3. Disregards the availability of effective, evidence-based public health measures and
treatments that can mitigate communicable disease risks while preserving access to asylum.
As previously stated, leading U.S. public health experts have recommended evidence-based
public health measures that can be used to safely process asylum seekers during the COVID-19
pandemic. Over 20 countries in Europe have explicitly exempted asylum seekers from COVID-19
related entry bans and border closures and several states have adopted enhanced health measures
and quarantine requirements while continuing to admit asylum seekers, as described in UNHCR’s
practical recommendations and good practice guidance. In addition, the proposed rule disregards
the availability of effective treatments for many of the listed diseases, including tuberculosis,
gonorrhea, syphilis and Hansen’s disease (leprosy). Communicable diseases of public health
importance are often designated as such because they require timely diagnosis, treatment, follow-
up and contact tracing to limit their spread. However, the rule does not include provisions for an
appropriate public health response (such as testing, treatment, and contact tracing where



https://www.refworld.org/docid/5e7132834.html
https://www.publichealth.columbia.edu/sites/default/files/public_health_experts_letter_05.18.2020.pdf
https://data2.unhcr.org/en/documents/details/75453
https://data2.unhcr.org/en/documents/details/75453

appropriate) when a communicable disease is suspected, instead using this information solely as
justification to deny an asylum claim.

4. Authorizes personnel who lack public health or medical expertise to make health
determinations with profound implications for access to asylum and humanitarian
protections. Identifying communicable diseases requires careful diagnosis, appropriate
investigations and consideration of differential diagnoses. For example, syphilis, which often
presents with non-specific symptoms and can resemble many other diseases, is often called “the
great pretender”; gonorrhea similarly presents with non-specific symptoms. Immigration judges
and DHS officers do not have the public health or medical expertise to make these health
assessments, which have life-or-death implications for people fearing persecution and torture.

5. Fails to differentiate between different modes and risks of transmission and the need to
adjust the response proportionally. Diseases that cause pandemics or have pandemic potential,
such as COVID-19, require a different public health response to communicable diseases that do
not present a risk of widespread public transmission, such as syphilis or gonorrhea.

6. Uses public health as a pretext for denying asylum, setting a precedent for the politicization
of public health and undermining the credibility of public health practitioners and science.
The rule would give DHS and DOJ expansive authority to declare diseases, including treatable
diseases, to be national security threats and deny asylum as a result. This authority opens the door
for further use of public health as a pretext for denying the rights of asylum-seekers and sidelines
public health authorities, including the Centers for Disease Control and Prevention (CDC), and
scientifically sound policies and practices. We must not repeat past mistakes by adopting
discriminatory and ineffective bans falsely premised on public health. For example, in 2010, an
immigration ban on individuals with HIV was finally lifted by the CDC, which acknowledged that
the restrictions were not an effective or necessary public health measure.

7. s likely be detrimental to individual and public health. Trust and willingness to seek care are
cornerstones of public health. By explicitly linking health concerns to immigration enforcement
the proposed regulation is likely to erode trust and undermine public health goals. UNHCR has
also noted that eliminating asylum protections at borders may be counter-productive as it pushes
asylum seekers to cross away from official border posts potentially complicating efforts to control
communicable disease outbreaks.

Finally, with respect to the current COVID 19 pandemic, leading public health experts from across the
country have underscored that it is possible for the US to honor its asylum obligations while protecting
public health through measures such as social distancing, appropriate masks, sanitation measures , as well
as the use of parole to family and friends rather than detention in congregate settings; and through the use
of quarantine and self isolation where necessary. Honoring the right to seek asylum whilst at the same
time protecting public health is not only feasible, but imperative.


https://www.govinfo.gov/content/pkg/FR-2009-11-02/pdf/E9-26337.pdf
https://www.govinfo.gov/content/pkg/FR-2009-11-02/pdf/E9-26337.pdf
https://data2.unhcr.org/en/documents/details/75453
https://www.humanrightsfirst.org/sites/default/files/PublicHealthMeasuresattheBorder.05.18.2020.pdf

